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(a) Order-In-Appeal No. and Date

(if)
aft fur +zT /

sf7 srfrr par, rzg (srft)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

rta ft Raia I
('cf) Date of issue

12.06.2023

(s)
Arising out of Order-In-Original No. PLN-AC-STX-24/2021-22 dated 03.03.2022 passed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

37£)aaf attr zit qa/ M/s Sainath Electricals (Prop. Darbar Jitubhai

(a) Name and Address of the Khemsingh), Paras Society, Sihor, Kankrej, Gujarat-

Appellant 385550

0

0

aanz zfla-setsiatrramar? at az <r srr a 7Ra rnf@faR at@T TT
f2earr aft« szrargtur sr4ea x«qr#aar 2, sur fahra fasgt aaar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sraat argt&rur4aa:­
Revision application to. Government of India:

(1) at sqrar gra sf@2fa, 1994 Rt uzt aa ft aarg mgtiatpats err #t
zu-ntr errqaaziaia 4afar z44a ztRa, snaa, f@a i4tar, usafr,
at±fr ifa, far €tr sa, i«ami, &fact: 11 ooo 1atRtaft are@:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under_ Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -

(a) z4fa Rtgtmasa lat zRar atfftwertrr#latz fft
nagrnzRsrt#st gu mfii, a faRtwgrtr zn mustrz ag far #lat i
aftrsrt i gtmaRt4fantra get

In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
processing of the goods in a warehouse or in storage whether in a. factory or in a
arehouse.
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("©") ah ateff re r vzafaffaa tar atma # fffa ii 3uz#hr gt«a #4 TaT
area zaRazaaa#staaazff ug atrrfaff@a ?

In case of rebate of duty- of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('cf) sifa s«area ft sat«a gr«ca ?hrat fu ur 4Elhf2z mrr ft&2#@ sngr st <a
err vi far # {at fc13za, zfa a gr uRa atarata ? fa ztf@fr ( 2) 1998

enr 109 errfr fg ·rzz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ 3,9l~rl ~ (3-T91<1") f.-t44-lictJ'i, 2001 fa 9 3iafa ffa inr sg-8 it ii"
4fai ii, 1faz b 4fa z2 fa fetaRar a sftaq-s?gr rd zfagr ft i\"-i\"
4fat a tr 5fa 32ca ft star argy 3@? arr aar < #rr glf ziafa ar 35-< a
RITTRG frmar+a« ? arr€-6 -=cfRfrf £7 #fa fl zftarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfe naar ahrzr sazt icu zaa u4 reuh arark# 3it s@ 200/- ftgrar ft
,sJTQ; 311""{ szi +ia14 4-\ 11:f.m~~if it 1000 / - cf.l" if.r:r~cfil" JfTC!; I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved

is more than Rupees One Lac.

0

0
fir ta, hair sgraa gca viar#4la rnnf@2awr#qfsf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) 2,ftr 3qraa g«a sf@2R7a, 1944 R nT 35-4/35-< h ziafa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

5qraa gr4 ti aac 2fRla zmznf@aw (fez) Rt uf@aa 2Ra ff4r,zarata 2d TT,

az1? sat, zza,far, 4arr-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

---- · parried against (one which at least should be accompanied by a fee of
00/-, Rs.5,000/- and ~s.10,000/- where amount of duty/ penalty/ demand/
is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

d bank draft in favour of Asstt. Registar of a branch of any nominate public
2



(3) af@zgr # #&qsit #rtr ztar zt r@tagrgr h fuRtmr Talisf
~ ff ~ ~ atfeu < asr h gt au sf fa f@ear -crtr epf7-T ffaa fu zanferfa cf1rnll

~~as ta zrfta ?traaRtu3afr star &t

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

· (4) .-lJflll"1ll ~~ 1970 'l!'~ fibltmc=f ft sr@aft -1 a ziafa feufRa fz gar sw
~m~3ITT"!/T ten7fa,fa fa6far faradzaar i a r@ta Rt ua far 66.50 #f 91T ,.4 Ill I~ ll

or«ca Re#em 2taratfe
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ·

( s ) z zit iif@ea tu#i Rt frl li -5101 ~ crm mm eRt- 3TR m eat+ staff faznr star ? sitl
) gca,hr sgtaa gr«a tu# ata a47a annferaw (araffafen) fa, 1982 ff@a?t

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) frrr gr«a, hara aqrar gr4 uiara affa =zatf@raw (free) z@ uf sRt #tr
# chc'fv'-P-till (Demand)~~ (Penalty) 91T 10% pa sar #tar afar 2 zraifk, 3TT~¥~
10 ~~ i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
#ta 3car grrst hara # iaifa, gtf@2tr 4ar fRt lTTTf (Duty Demanded) I

( 1) m (Section) 11 D ~~ f.:rmftcr ufu;
(2) fzr +a adz #fez fr ufr;
(3)a #fez fut#f 6 haza?rfr

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner. would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded'' shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;-
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r3gr a fasff@raw #qr szt seer rar gra ar vs ear@a zt at l=l1Tf fcrq; ml;

or«a # 10%prarst szt haaave fa(f@a gt aa ave#10% marrRtsr rat &

3

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."

J>.$
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3140fz1 3I?I /ORDER-IN-APPEAL

This Order arises out of an appeal filed by Mr. Darbar Jitubhai Khemsingh,

Prop. ofM/s Sainath Electricals, Paras Society, Sihori, Tal. Kankrej, Banaskantha ­

385550 (in short 'appellant') against Order-in-Original No. PLN-AC-STX­

24/2021-22 dated 03.03.2022 (in short 'impugned order') passed by the Assistant

Commissioner, CGST Division: Palanpur, Commissionerate : Gandhinagar (in

short 'adjudicating authority').

2. Briefly stated, the facts of the case are that the appellant were engaged in

business activity of Contractors [Others] and were registered under Service Tax

Registration No. AJSPD9560HSD00 1. As per the information received from the

Income Tax department, discrepancies were observed in payment of service tax by

the appellant when compared with the total income declared by them in their ITR-5

(Income Tax Returns) and Form-26AS for the F.Y. 2015-16. In order to verify

whether they have properly discharged their service tax liability during the period,

letters/emails dated 14.05.2019, 13.12.2019, and 10.01.2020 were issued to them.

The appellants did not submit any reply. They did not file any Service Tax Returns

(ST-3) for the period F.Y. 2015-16.

2.1 It was observed by the jurisdictional officers that the nature of service

provided by the appellant were covered under the definition of 'Service' as per

Section 65 B(44) of the Finance Act, 1994 (FA, 1994), and their services were not

covered under the 'Negative List' as per Section 66 D of the FA, 1994, nor were

they exempted vide the Mega Exemption Notification No. 25/2012-S.T dated

20.06.2012 (as amended). Hence, the services provided by the appellant during the

relevant period were considered taxable.

3. The Service Tax payable by the appellant during the FY. 2015-16 was

calculated on the basis of 'sales of services' shown in the ITR-5, by considering

the said amount as taxable value. The details of service tax calculation is detailed

as per table below :

0

0

Sr. Details
No
1 Total Income as per ITR-5
2 Income on which Service Tax paid (First

Half year)
Difference ofValue
Service Tax alongwith Cess. ( 14.5%)

Page 4 of 10

Amount for the F.Y. 2015-16
(in Rs.)

56,65,141.7­
00/­

56,65,141.7/­
8,21,445.5/­
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3.1 The appellants were issued Show Cause Notice under F.No. IV/16­

0l/PLN/Prev/TP/SCN/2020-21 dated 11.06.2020 (in short SCN) wherein it was

proposed to demand and recover service tax amounting to Rs. 8,21,446/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith interest under Section

75 of the Finance Act, 1994. It was also proposed to impose penalties under

Sections 76, 772), 773)c) and 78 of the Finance Act, 1994;

4. The SCN was adjudicated videthe impugned order wherein:

the demand for Rs. 7,17,420/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75;

a Penalty ofRs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994;

s Penalty of Rs.10,000/- was imposed under Section 77(3)(c) of the Finance

Act, 1994;

s Penalty amounting to. Rs. 7,17,420/- was imposed under prov1sons of

Section 78 of the Finance Act, 1994 with option for reduced penalty under

clause (ii).

5. Aggrieved with the impugned order, the appellant have filed this appeal on

following grounds:

► On the facts and circumstances of the case, the adjudicating authority has

erred in facts and in law in confirming the demand of Rs. 7,17,420/- under

Section 73(1) of the Finance Act,1994 alongwith interest and penalties.

> The appellants are participating in Tender with UGVCL for providing

services in respect of installation of poles (supplied by UGVCL) by fixing

wire, earthing, coal, salt, fixing nut and bolt, fabrication and TC structure,

and to fix stay set for support on pole. These services are provided to

government for public amenities including street lighting and public

convenience. UGVCL is a public limited company incorporated on

15.09.2003 and classified as State Government company. The company is

involved in production, collection and distribution of electricity.

► During.the period F.Y. 2015-16, they have provided services to UGVCL and

received payment from them. The services being provided to Government

are exempted services in context of the service receiver being Goevrnment,

Page 5 of 10
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or local authority or governmental authority as defined vide Entry No. 12

ofNotification No. 25/2012-ST dated 20.06.2012.

► The adjudicating authority has failed to grant exemption to the appellant for

the services provided by them to government or local authority or

government authority in terms of Sr. No. 12 ofNotification No. 25/2012-ST
. .

dated 20.06.2012.

6. Personal Hearing in the case was held on 03.05.2023. Mr. Shailesh J. Shah,

Chartered Accountant, appeared for hearing on behalf of the appellant. He

submitted a written submission during hearing. He reiterated the submissions made

in the appeal memorandum.

6.1 Vide their additional written submission, the appellant submitted that:

0 They are "A" Class Registered Contractors and have received Tender for

erection work of HT line and Transformer Center at Shihori sub-division

under Deesa-1 Division from UGVCL. The tenders were allotted on

13.05.2014, 30.12.2014 and 06.01.2015. UGVCL is a holding company under

Gujarat Urja Vikas Nigam Limited formed under the Gujarat Electricity

Industry (Re-organisation and Regulation) Act, 2003 passed by the

Government of Gujarat to restructure the electricity industry.

0

@ During the period F.Y. 2015-16 they had provided services to State

Government company in respect of installing pole by fixing wire, earthing,

coal, salt, fixing bolt and nut, colour, fabrication and TC structure as per terms 0
of the tender and received payment. These services are exempted under Entry

No. 12 of Notification No. 25/2012-ST dated 20.06.2012. Retrospective ·

exemption was granted vide Section 102 of the Finance Act, 1994 in respect

of contracts entered before 0 1.03.2015.

7. I have carefully gone through the facts of the case, the submissions made in

the appeal memorandum, submission made at the time of personal hearing and

additional submissions submitted during personal hearing. I find that the issue to

be decided in the instant appeal is whether the Service Tax amounting to Rs.

7,17,420/- confirmed vide the impugned order alongwith interest and penalty, in

the facts and circumstances of the case, is legal and proper or otherwise. The
sere_

pertains to the period F.Y. 2015-16.

Page 6 of 10
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8. It is observed that the appellant, during the relevant period, were engaged in

providing services pertaining to erection of Poles, fixing of electrical wires on

poles etc. to Uttar Gujarat Vij Nigam Limited (UGVCL), a wholly owned state

government company engaged in providing electricity and related services in

various regions of State of Gujarat. It is the contention of the appellant that Mis

UGVCL classifies as a Government company and they are eligible for exemption

in respect of the services provided to them under Entry No.12 of Notification No.

25/2012-ST dated 20.06.2012. The relevant provisions under Exemption

Notification No. 25/2012-ST, dated 20.06.2012, are reproduced below :
Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 25/2012-Service Tax
New Delhi, the 20th June, 2012

G.S.R......(E).- In exercise ofthepowers conferred by sub-section (1) ofsection 93
ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the saidAct) and
in supersession of notification number 12/2012- Service Tax, dated the 17 th
March, 2012, published in the Gazette ofIndia, Extraordinary, Part II, Section 3,
Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in thepublic interest so to
do, hereby exempts the following taxable services from the whole ofthe service
tax leviable thereon under section 66B ofthe saidAct, namely:­

12. Services provided to the Government, a local authority or a governmental
authority by way of construction , erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of-
(a) a civil structure or any other original works meant predominantlyfor use
other thanfor commerce, industry, or any other business or profession;
(b) a historical monument, archaeological site or remains ofnational importance,
archaeological excavation, or antiquity specified under the Ancient Monuments
andArchaeological Sites andRemains Act, 1958 (24 of1958);
(c) a structure meantpredominantlyfor use as

(i) an educational,
(ii) a clinical, or
(iii) an art or cultural establishment;

(d) canal, dam or other irrigation works;
(e) pipeline, conduit orplantfor

(i) water supply
(ii) water treatment, or
(iii) sewerage treatment or disposal; or

(I) a residential complex predominantly meant for selfuse or the use of their
employees or. other persons specified in the Explanation I to clause 44 ofsection
65 B ofthe saidAct;

8.1 Comparing the above legal provisions with the exemption claimed by the

appellant, it is observed that Entry No. 12 provides exemption to various types of

services provided to Government, a local authority or a governmental authority by

of construction , erection, commissioning, installation, completion, fitting out,

ir, maintenance, renovation, or alteration and the exemption is granted vide

Page 7 of10
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sub-clauses (a) to (f)of the said entry. However, the appellant have preferred their

claim only mentioning the entry no. without the specific sub-clause. Hence, their

claim for exemption is vague and legally inadmissible.

8.2 It is further observed that the adjudicating authority has considered the

services rendered by the appellant under "Erection, Commissioning and

Installation Service" as defined under Section 65(105)(zzd) of the Finance Act,

1994. Further, the adjudicating authority has recorded at Para-22 and 24 of the

impugned order that the appellants had provided erection work to UGVCL under

various contracts during the period FY. 2015-16. They have also provided services

to UGVCL by way of hiring of motor vehicle (Diesel Pick Up) alongwith driver

and charged ori monthly basis for the same. He has classified this service as

"transfer of goods by way of hiring, leasing, licensing or in any such manner

without transfer of rights to use such goods" in terms of sub-clause (f) of Section

66E of the Finance Act, 1994. However, he has not quantified this service of the

appellant in value terms. Further, while quantification of demand, he has

considered the value of service as inclusive of service tax payable and re-quantified

the demand based on the judgement of the Hon'ble Tribunal in the case of Mis
Advantage Media Consultants reported at 2008 (10) STR 449 (T). The re­

quantification has been detailed in Para-25 of the impugned order. The

adjudicating authority has also denied exemption under Notification No. 25/2012­

ST, though he has not discussed this aspect in detail.

9. It is also observed that the appellant have alongwith additional written

submission submitted copy of tenders in support of their contention of allotting

work to them byMis UGVCL as detailed below :

e Tender dated 13.05.2014 for an amount of Rs. 5,09,981.64/-;

Tender dated 30.12.2014 for an amount ofRs. 2,55,733.38/-;

Tender dated 06.01.2015 for an amount ofRs. 5,19,940.00/-.

However, they have not submitted the Invoices / R. A. Bills raised by them

evidencing completion of the allotted work. In the absence of these documents, the

quantum of services rendered by the appellant to UGVCL during the period F.Y.

2015-16 cannot be ascertained. Further, the total value of services involved in three

tenders are much below the value of services provided by them during the period,

which has been considered in the SCN. Hence, the appellants' claim for seeking

2" }a from service tax vide Entry No. 12 of Notification No. 25/2012-ST

Page 8 of 10
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dated 20.06.2012 during the relevant period is vague and not substantiated with

corroborative documents and is therefore rejected. Further, the findings of the

adjudicating authority regarding service tax liability of the appellant under Section

66 E (f) of the Finance Act, 1994 has not been challenged in this appeal.

10. As regards the contention of the appellant that there is no suppression of

facts with an intention to evade payment of Service Tax, I find that the appellants

have not filed their service tax returns during the relevant period though they have

provided taxable service. Their contention have been examined by the adjudicating

authority in detail. I do not find any reason to dis-agree with the findings of the

adjudicating authority in this regard.

11. In view of the discussions made above, I am of the considered view that the

grounds raised by the appellant in the appeal are vague and not supported by

corroborative documents to justify their claim of exemption from Service Tax

during the relevant period. Hence, the appeal being devoid ofmerits is liable to be

rejected.

0

12.

13.

Accordingly, the appeal filed by the appellant is dismissed.

3101aaf tra #ra3r4a fear qiah fen srrt
The appeal filed by the appellant stands disposed ·or::.f in above terms.

· 0M'
- •+ g92 Mo-03.,

( ilesh Kumar ) · <J 1

Commissioner (Appeals)

Dated: 12" May, 2023

(Somnath C udhary)
Superintendent (Appeals),
CGST, Ahmedabad.

To,

By RPAD/SPEED PO§'f

MIs. Darbar Jitubhai Khemsingh,
Prop. ofSainath Electricals,
Paras Society, Sihori,
Tal. Kankrej,
Dist. Banaskantha - 385550
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Copy to:
1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Deputy/Assistant Commissioner, CGST & Central Excise, Division :

Gandhinagar, Commissionerate : Gandhinagar

4. The Dy/Assistant Commissioner (Systems), CGST Appeals , Ahmedabad.

(for uploading the OIA)36Gate.
6. P.A. File.
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